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EDITORIAL
2017: action, action, action

“My right fank is destroyed, my lef fank is in retreat,
everything is fne — atack!” Those were the words of
General Foch in the darkest moments of World War One.
We are there once again. Sink or act — that is the choice we
have.

One priority for the Planet of the Insttutons: acton

It is up to men and women to launch action, but the current
trend is for appointing people who do not take decisions. The
cruel experience of Matteo Renzi, the only European leader to
be brutally rejected by his electorate, provides food for thought.

This is probably the reason why the top EU leaders are so
inaudible. Mr Juncker —inaudible; Mr Timmermans, the man who
talked about this being ‘last-chance Commission” —inaudible. The
same goes for Ms Mogherini, despite major international events
around the world. And the likely election of Messrs Tajani or
Pitella in the European Parliament will not make any difference.

The European Union has to be restored as the Number 1 political
priority. During the right-wing presidential primaries in France,
the EU has not featured at all. The same goes for the left-wing
primaries which are just beginning.

The only candidate who recognises the EU as a priority is
Emmanuel Macron. In private, he has highlighted the need for
immediately getting rid of Commission leaders who are no longer
capable of taking decisions.

On a positive note, the end of the year has seen two interesting
developments: first, the unexpected decision by the Commission
to accelerate the process of unifying secondary legislation by
aligning procedures of the pre-Lisbon era to the post-Lisbon
system of delegated acts and implementing acts.

These proposals, which will be an important aspect of legislative
talks in 2017, represent vital progress towards genuine
simplification and better governance. In addition, we are seeing
more and more initiatives favouring a ‘two-circle Europe’. This
concept is the only valid alternative to Brexit. 2017 must bring a
combination of analysing, coming together and proposing.

One priority for the Lobbying World: acton

It can never be said enough: lobbying is action. However, for two
or three years we have seen a growing trend of lobbies who talk a
lot about action but do little. The secretary-generals or director-
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generals appointed to lead European associations these days
are mostly communicators, sometimes technical experts from
the national scene, but rarely career lobbyists. They therefore
have to adapt their new jobs if they want to reach the required
performance levels — and the leadership that goes with it.

The paralysis of many European lobbies can also be explained by
the fact that they have not taken account of the major changes
to decision-making processes and practices introduced by the
Treaty of Lisbon.

Everyone understands the relevant agricultural or environmental
file, but not knowing how to manage a delegated act or
implementing act leads inevitably to inaction. More than ever,
the post-Lisbon EU system demands anticipation, which is the
twin sister of action.

In 2017, the German editor Springer will publish a collective work
on EU lobbying. The contributors include Frans Timmermans,
Emily O’Reilly and several practitioners. My chapter will be
entitled ‘Reshaping European lobbying: How to be one step
ahead".

My conclusion can be summarised as follows: to stay one step
ahead, you have to reshape your habits and combine four factors
on top of the necessary technical expertise: a perfect knowledge
of post-Lisbon decision-making processes, an ability to obtain
non-public documents (e.g. trilogues), modern communication
based on story-telling and a very strong willingness to focus your
action on one or two priorities.

With this in mind, we offer you our best wishes for lots of action
in 2017!

DG
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REVIEW OF THE YEAR

Signs of green shoots among the thorns of secondary legislation
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http://ec.europa.eu/atwork/pdf/cwp_2017_annex_i_en.pdf
http://ec.europa.eu/atwork/pdf/cwp_2017_annex_i_en.pdf
https://twitter.com/search?f=tweets&vertical=default&q=comitology&src=typd
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BETTER REGULATION

Council reports on implementation of IIA on Better Law-making
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http://ec.europa.eu/transparency/regexpert/PDF/C_2016_3301_F1_COMMISSION_DECISION_PLUS_ANNEXES_EN.pdf
http://ec.europa.eu/transparency/regexpert/PDF/C_2016_3301_F1_COMMISSION_DECISION_PLUS_ANNEXES_EN.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+COMPARL+PE-589.119+02+DOC+PDF+V0//EN&language=EN
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2015/2319(INI)&l=en
https://ec.europa.eu/info/law/better-regulation/initiatives
http://curia.europa.eu/juris/document/document.jsf?text=&docid=175162&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=762388
http://data.consilium.europa.eu/doc/document/ST-15141-2016-INIT/en/pdf
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Civil society challenges Commission on acrylamide draft

It’s a familiar story: NGOs to the left, industry to the right and the Commission stuck in the middle with another difficult
public health file. This time the controversy centres on the substance acrylamide, the extent to which it should be regulated,

and the appropriate legal basis.

Thanks to some industrious Swedish scientists, the public has
known about acrylamide since the early noughties. Sometimes
called a ‘chemical compound’, other times a ‘contaminant’, it turns
up in common starch-rich consumer foods (e.g. breakfast cereals,
chips, biscuits) when they are processed at high temperatures,
whether via frying, baking or roasting.

The substance has given rise to acute health worries. 18 months
ago, the European Food Safety Authority (EFSA) published an
opinion concluding that acrylamide is “a public health concern” that
“potentially increases the risk of developing cancer in consumers of
all ages.” Assessments across the pond have been starker, with the
US Environmental Protection Agency classifying it as an “extremely
hazardous substance.”

Given its ubiquity in everyday food, the emphasis has been on
reduction rather than total eradication. For the past two decades,
the approach at EU level has centred on self-regulation: the
European food sector has voluntarily monitored acrylamide levels
on the basis of ‘Codes of Practice’ agreed with the EU and Member
State authorities. But public support in favour of a more stringent
regime has grown steadily in recent years.

This pressure, coupled with the EFSA opinion, eventually convinced
the Commission it was time to upgrade from soft law to legally
binding secondary legislation. DG SANTE began cooking up a
proposal in late 2015.

Acrylamide: which comitology procedure?

The Commission has decided to regulate acrylamide under
Regulation 852/2004 on hygiene of foodstuffs. This being an
un-Lisboned piece of legislation, any draft act on acrylamide
will be subject to the Regulatory Procedure with Scrutiny, or
RPS.

Discussion and vote will first be required in the Standing
Committee on Plants, Animals, Food and Feed (PAFF
Committee), specifically the ‘Toxicological Safety of Food
Chain’ section. Afterwards, the European Parliament (EP) and
the Council will both be able to scrutinise the text and either
Institution could veto it with a sufficient majority.

It seems the Commission’s goal is to set so-called ‘indicative
values’ for levels of acrylamide in various types of food; a kind
of benchmark used to check against the Codes of Practice, which
would become mandatory.

In the words of a draft that leaked out during the summer, food

manufacturers would be called upon to ensure acrylamide levels
are kept “as low as reasonably achievable.”

Rumours of lobbying behind the scenes

Over the course of October however, reports emerged that DG
SANTE had decided to roll back from this stricter approach. NGOs
like Corporate Europe Observatory (CEO) and Safe Food Advocacy
Europe (SAFE) who have got their hands on the revised draft,
immediately cried foul, accusing the Commission of caving into
pressure from industry players.

Civil society organisations like SAFE have long advocated the
introduction of binding maximum limits on the presence of
acrylamide in different categories of food. They regard the concept
of ‘indicative values’ as too weak, given the lack of enthusiasm
companies have allegedly shown so far in their efforts to reduce
acrylamide content.

Industry representatives like FoodDrinkEurope have hit back
though, claiming the Commission’s approach is not as soft as NGOs
say, since national authorities will be able to impose sanctions if
the indicative values are not respected. DG SANTE has also been
quick to re-assure critics that the proposed regime will move
beyond self-regulation into a system of stringent enforcement.

Legal basis: a bone of contention

The affair took a further twist in late November when CEO and
SAFE, along with ClientEarth, fired off a letter to Health and Food
Safety Commissioner Vytenis Andriukaitis. Among what they regard
as “troubling elements” in the draft RPS measure on acrylamide,
they argue that it is in fact based on the wrong EU law completely.

Instead of the Food Hygiene Regulation, the letter claims that the
right legal basis is actually the 1993 Regulation on contaminants,
because acrylamide does not correspond to any definition of
‘hygiene’ and the earlier legislation provides for maximum levels
for certain ‘contaminant foods’. Most notably, the NGOs believe
this error could constitute grounds for annulling the measure.

With this threat of litigation left hanging in the air, the Commission
will be hoping the outcome does not leave a sour taste in the
mouth.

In any case, the draft RPS act is still some distance from
finalisation. The text was merely discussed at the 25
November meeting of the Standing Committee, and DG
SANTE officials have apparently told journalists that a vote
will probably not be held until some point in 2017.


http://www.efsa.europa.eu/en/press/news/150604
https://actions.sumofus.org/a/eu-protect-our-food-safety?source=campaigns
https://corporateeurope.org/sites/default/files/attachments/sante-11059r1-2016-act-wd.pdf
https://www.theguardian.com/environment/2016/oct/26/eu-drops-law-to-limit-cancer-linked-chemical-acrylamide-food-after-industry-complaint
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:01993R0315-20090807&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02004R0852-20090420&qid=1481624321833&from=EN
http://ec.europa.eu/food/safety/reg_com/toxic_en
http://ec.europa.eu/food/safety/reg_com/toxic_en
https://ec.europa.eu/food/sites/food/files/reg-com_toxic_20161125_agenda.pdf
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FINANCIAL SERVICES

Commission tables long-awaited MiFID Il technical standards
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The Newsletter has devoted many column inches to the problem
of delays in implementing EU financial services legislation — most
prominent among them the Directive on market in financial
instruments (better known as ‘MiFID II’). In fact, the delays have
been so serious that the application date of the whole MIFID I
framework had to be %o L Z by 12 months earlier this year.

Firms and other players in the sector therefore won some much-
needed breathing space, and they will be even happier now that
two crucial implementing measures envisaged under MiFID Il have
seen the light of day.
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The two regulatory technical standards (RTS) in question,
VV} UV on1December, concern the following issues:

%oE}%o}' 0°*X

%n v Joo EC  Yoehsug thatndn-financial companies
trading a large amount of commodity derivatives are regulated.

These proposals go beyond the traditional arcana of financial
services, affecting the daily lives of EU citizens. One of the goals
of MIFID Il is to reduce the scope for excessive ‘speculation’” — in
other words, gambling — on derivatives in markets for many basic
commodities.

The RTS have implications not only for regular financial firms but
also companies in the energy and agricultural sectors. Therefore

the stakes are high, as illustrated by the Y& 0 *+ 0}ofC]

organisations such as Oxfam and Friends of the Earth Europe, who
see the issue as linked to broader problems like global poverty and
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lso dlS tlsfact}on was not long in surfacing, however. Only

aﬁj& inan \g\jtch —another active campaigner
o% g\ls - pub he(}la %o %0 C(E_* ¢ (Eoondemning the RTS on
position limits for failing to respect the ‘Level 1’ legislation. In their
view, it leaves too much discretion to national regulators and will do
little to curb extravagant speculation in agricultural commodities.

Finance Watch has formally called on the European Parliament to
reject the draft RTS. Along with the Council, MEPs now have three

9%arameters for national authorities to define %o}+]1Y}Vv 0] uddnths to study the texts and, if necessary, attempt a veto. Given
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the fate of the PRIIPs standards back in September (see Newsletter
#30), further stumbling blocks cannot be ruled out.
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http://www.consilium.europa.eu/en/press/press-releases/2016/06/17-markets-in-financial-instruments/
http://europa.eu/rapid/press-release_IP-16-4204_en.htm
http://ec.europa.eu/finance/securities/docs/isd/mifid/rts/161201-rts-21_en.pdf
http://ec.europa.eu/finance/securities/docs/isd/mifid/rts/161201-rts-20_en.pdf
https://www.sosfaim.be/wp-content/uploads/2015/05/NGO-letter-commodities-in-MiFID-level2-19-05-2015-.pdf
https://europe.fia.org/sites/default/files/content_attachments/D51226_Hill_Regulatory%20technical%20standards%20under%20MiFID%20II_MiFIR%20-%20CL.PDF
http://ec.europa.eu/dgs/finance/
http://www.finance-watch.org/press/press-releases/1309-pr-mifid-rts-21
mailto:info%40comitology.eu?subject=
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Royal blames civil servants for RDE vote mix-up
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ENERGY EFFICIENCY

Friction in energy labelling trilogues over secondary legislation
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http://www.europarl.europa.eu/ep-live/en/committees/video?event=20161124-1000-COMMITTEE-EMIS
http://www.europarl.europa.eu/committees/en/emis/home.html
http://www.europarl.europa.eu/committees/en/emis/home.html
http://eur-lex.europa.eu/resource.html?uri=cellar:e285ab78-2ba4-11e5-9f85-01aa75ed71a1.0007.02/DOC_1&format=PDF
http://data.consilium.europa.eu/doc/document/ST-14582-2016-INIT/en/pdf
https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2016-6339064_en
http://europa.eu/rapid/press-release_MEMO-16-4269_en.htm
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Mammoth winter energy package unveiled
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https://ec.europa.eu/energy/en/news/commission-proposes-new-rules-consumer-centred-clean-energy-transition
http://ec.europa.eu/energy/sites/ener/files/documents/1_en_act_part1_v16.pdf
http://ec.europa.eu/energy/sites/ener/files/documents/1_en_act_part1_v9.pdf
http://ec.europa.eu/energy/sites/ener/files/documents/1_en_act_part1_v7_864.pdf
http://ec.europa.eu/energy/sites/ener/files/documents/1_en_act_part1_v8_0.pdf
http://ec.europa.eu/energy/sites/ener/files/documents/1_en_act_part1_v8_0.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/145397.pdf
http://www.europarl.europa.eu/news/en/news-room/20160622IPR33205/meps-call-for-more-ambitious-and-consumer-focused-energy-targets-beyond-2020
http://video.consilium.europa.eu/en/webcast/8c836fc9-bc4a-4e90-8e9f-b57982af407f
http://data.consilium.europa.eu/doc/document/CM-5146-2016-INIT/en/pdf
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2015/0148(COD)&l=en
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Commission reports on comitology activity in 2015
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Secondary legislation wrap-up: other news in December

E}eer S0 VY %0 E oo E v uE YRS ZE) WvP « P tue 8§} W MW u EU §Z
obtained u]vpusS ¢ }( ] Hee]}ve SA v , oSFuuyeeB¥}ep ulo %o E}%o}e 0 (JE Vv Ju%
AN (8C Yuulee]}v & sC3 v]e v EJul 1YSZ v Iud#adiuydve }uu]l]© ~}E Z K KD[-U
(E}u §Z h~U v v & l]Jo u}vP }3Z}@®4]CE PEEpsPvs]Zo (}E }A &+ ]JvP §Z
% E}%o}e ] VY. E]ZE E] (JE ] vY(CIVP3Z }ZEIWMWVP *ZERUOY YPVX % ]5 « «VP
% E}% EY X | Jv :poCU u e }Ee AbpH € u}§]2 1% o}¢ @&vs} SZ P v E o h ¢
8} DE v E]Jul Y- }us $Z Ju% S }( si} E]IA E]&ud@®]. }vu i}E]SC }( Du E ~
Ju% }ESe S} SZ hUu v 3Z % E ]A QAA}CE(E( ozv E}vusE A« 5Z & (JE Zv} }%
% E WY}V EC % E]V %0 X /v 8Z u vYue.Ue¥Do %o E]}Gck) © 0 u Z}E]SC }( }geerBsE] o

vrevised yet again * 3Z v /ES E}uv }( ]c peeKEE Afsp vVso 3§} P} Z % } %0 S
Du E "33 /[E% ES+t v tpproathesGn AyE At CX

Ti u EX :
W |, UVZ %% C A]SZ 6ZP SUE}%W W Eo]

Plve A}JEI }v PoG % ZA}05 W} uJPZ3 viwdy® Bv &]*Z E] « ~W ,eu A Ao -
EP% YVP ps ]38 u & oC o] » }EuU vt dadiHedv BA X% €E @o«FEEFVP 0359 Guule+]}v E
C 3Z Ju%o u vYVP & }%3 0 3 pwAJGRvu uSEL% E&]Yu + JEe v &]Z E
z u] o+ P v C @ckedvaffo$S+ AYEI }v A ofE%\W® ++]vP §Z |E JEE]S Y}v § Z}A
§Z « ( sQ }( 8§z JVEE}A Ee+] 0 opu 5 VA]SZoC %W ZB 38 AR} Zuv & h .+Z E] « (¢
]J* ue A] oC Jv %o VY ] %o E} U SeX Kv ]6e Yo BY <3 (= (E}u vpu €& }( ( S}C
Juul© (JE Z]el oo eou V3 ~Z ¢ Z 0 |3SZE-DIWREB %Z@P EPEGve [V P v E oU 3Z (
]e pee]}v }v §Z Z Eu}lv]e 0 *¢]. Y}vsNM Wo ,[ox]wPY}le o S3Z2pU]eevu spE -
POC%Z}e 8§ X &UESZ E S ols E « Z pdz]lZ D) E I iMWUEA]SZD We 5} VepE %o
e ] vY. }%]Vvi}v E% § 035 E ]v3SZ @Cu EX}EZ5Z3%MVAIVEA]POZ © E > Aru I]vP
SZ v evs s} '"~Ed (}J& .vo Jel}vX

(723


https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/COM-2016-772-F1-EN-MAIN.PDF
http://www.euractiv.com/section/health-consumers/news/new-endocrine-disruptor-rules-address-your-trade-concerns-eu-tells-us-canada/
http://ec.europa.eu/health/endocrine_disruptors/next_steps_en
http://ec.europa.eu/food/sites/food/files/plant/docs/sc_phyto_20161221_pppl_agenda.pdf
https://echa.europa.eu/-/the-committee-for-risk-assessment-starts-discussing-the-harmonised-classification-for-glyphosate#.WEkzVQpFGBc.twitter
http://europa.eu/rapid/press-release_STATEMENT-16-4361_en.htm
http://www.europarl.europa.eu/RegData/commissions/pech/proces_verbal/2016/12-07/PECH_PV(2016)12-05-1_EN.pdf

